
DAN MORALES 
ATTORNEY GENERAL 
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January 16,1998 

Mr. Vernon M. Arrell 
Commissioner 
Texas Rehabilitation Commission 
4900 North Lamar Blvd. 
Austin, Texas 78751-2399 

OR98-0175 

Dear Mr. Arrell: 

You ask whether certain information is subject to required public disclosure under 
chapter 552 of the Government Code. Your request was assigned iD# 112781. 

The Texas Rehabilitation Commission (the “commission”) received a request for the 
personnel files of fifteen current and former commission employees. You assert that the 
requested information is excepted from disclosure under sections 552.101, 552.102, and 
552.103 of the Government Code. We have considered the exceptions you claim and 
reviewed the information at issue. 

We first address your claim under section 552.103. Section 552.103(a), the 
“litigation exception,” excepts from disclosure information relating to litigation to which the 
state is or may be a party. The commission has the burden of providing relevant facts and 
documents to show that the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation is pending or 
reasonably anticipated, and (2) the information at issue is related to that litigation. Heard 
Y. Houston Post Co., 684 S.W.2d 210,212 (Tex. App.--Houston [Ist Dist.] 1984, writ refd 
n.r.e.); Gpen Records Decision No. 55 1 (1990) at 4. The commission must meet both prongs 
of this test for information to be excepted under section 552.103(a). 

To establish that litigation is reasonably anticipated, a governmental body must 
provide this office “concrete evidence showing that the claim that litigation may ensue is 
more than mere conjecture.” Open Records Decision No. 452 (1986) at 4. Concrete 
evidence to support a claim that litigation is reasonably anticipated may include, for 
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example, the governmental body’s receipt of a letter containing a specific threat to sue the 
governmental body from an attorney for a potential opposing party.’ Open Records Decision 
No. 555 (1990); see Gpen Records Decision No. 518 (1989) at 5 (litigation must be 
“realistically contemplated”). On the other hand, this office has determined that if an 
individual publicly threatens to bring suit against a governmental body, but does not actually 
take objective steps toward filing suit, litigation is not reasonably anticipated. See Gpen 
Records Decision No. 33 l(1982). Nor does the fact that an individual hires an attorney who 
makes a request for information establish that litigation is reasonably anticipated. Open 
Records Decision No. 361 (1983). Litigation is not reasonably anticipated when an 
individual who was rejected for employment hires an attorney to investigate the 
circumstances of the rejection. Zd. Whether litigation is reasonably anticipated must be 
determined on a case-by-case basis. Open Records Decision No. 452 (1986) at 4. 

You inform us that the employees’ grievances have been denied. You claim that 
litigation is reasonably anticipated based on the requestor’s legal background, the nature of 
the charges made against management during the grievance, and previous requests for 
information. We have considered your arguments and conclude that you have failed to make 
the requisite showing that litigation is reasonably anticipated and, therefore, you may not 
withhold the information under section 552.103. 

You also cite sections 552.101 and 552.102 to support withholding of the requested 
information. Section 552.102 excepts from disclosure “information in a personnel file, the 
disclosure of which would constitute a clearly unwarranted invasion of personal privacy.” 
Gov’t Code 5 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546 
(Tex. App.--Austin 1983, writ ref d n.r.e.), the court ruled that the test to be applied to 
information claimed to be protected under section 552.102 is the same as the test formulated 
by the Texas Supreme Court in Zndustrial Foundation for information claimed to be 
protected under the doctrine of common-law privacy as incorporated by section 552.101 of 
the Government C0de.Z Industrial Found. v. Texas Zndw. Accident Bd., 540 S.W.2d 668 
(Tex. 1976), cert. denied, 430 U.S. 931 (1977). Common-law privacy excepts from 
disclosure private facts about an individual. Id. Therefore, information may be withheld 
from the public when (1) it is highly intimate and embarrassing such that its release would 
be highly objectionable to a person of ordinary sensibilities, and (2) there is no legitimate 
public interest in its disclosure. Id. at 685; Open Records Decision No. 611 (1992) at 1. 

‘In addition, this offrice has concluded that litigation was reasonably anticipated when the potential 
opposing party took the following objective steps toward litigation: filed a complaint with the Equal 
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who 
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see 
Open Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see 
Open Records DecisionNo. 288 (1981). 

‘Section 552.101 excepts from disclosure “information considered to be confidential by law, either 
constitutional, statutory, or by judicial decision.” 
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This office has determined that some personal financial information is highly intimate or 
embarrassing and thus it meets the first part of the Industrial Foundation test. See Open 
Records Decision Nos. 600 (1992) (federal tax Form W-4, Employee’s Withholding 
Allowance Certificate; designation of beneficiary of employee’s retirement benefits; direct 
deposit authorization; and forms allowing employee to allocate pretax compensation to group 
insurance, health care or dependent care), 545 (1990) (deferred compensation information, 
mortgage payments, assets, bills, and credit history), 523 (1989). However, salaries of public 
employees are public. Open Records Decision No. 545 (1990). We have marked the 
information excepted by common-law privacy as encompassed by sections 552.101 and 
552.102. 

Lastly, we note the documents contain the home addresses, telephone numbers, social 
security numbers of current or former employees of the commission, and information 
revealing whether the employees have family members. It is possible that this information 
may be confidential under section 552.117 of the Government Code, and therefore, 
depending on the specific circumstances, may not be released. Section 552.117 excepts from 
required public disclosure the home addresses, telephone numbers, social security numbers, 
or personal family members information of public employees who request that this 
information be kept confidential under section 552.024. Therefore, section 552.117 requires 
you to withhold this information if a current or former employee or ofticial requested that 
this information be kept confidential under section 552.024. See Open Records Decision 
Nos. 622 (1994), 455 (1987). You may not, however, withhold this information of a current 
or former employee who made the request for confidentiality under section 552.024 after this 
request for information was made. Whether a particular piece of information is public must 
be determined at the time the request for it is made. Open Records Decision No. 530 (1989) 
at 5. 

Moreover, social security numbers may be withheld in some circumstances under 
section 552.101 of the Government Code. A social security number or “related record” may 
be excepted from disclosure under section 552.101 in conjunction with the 1990 amendments 
to the federal Social Security Act, 42 U.S.C. $ 405(c)(Z)(C)(viii)(I). See Open Records 
Decision No. 622 (1994). These amendments make confidential social security numbers and 
related records that are obtained and maintained by a state agency or political subdivision of 
the state pursuant to any provision of law enacted on or after October 1, 1990. See id. We 
have no basis for concluding that any of the social security numbers in the file are 
confidential under section 405(c)(2)(C)(viii)(I), and therefore excepted thorn public 
disclosure under section 552.101 of the Open Records Act on the basis of that federal 
provision. We caution, however, that section 552.353 of the Open Records Act imposes 
criminal penalties for the release of confidential information. Prior to releasing any social 
security number information, you should ensure that no such information was obtained or 
is maintained by the commission pursuant to any provision of law, enacted on or after 
October 1, 1990. 
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We are resolving this matter with an informal letter ruling rather than with a 
published open records decision. This ruling is limited to the particular records at issue 
under the facts presented to us in this request and should not be relied on as a previous 
determination regarding any other records. If you have any questions regarding this ruling, 
please contact our office. 

Yours very truly, 

Yen-Ha Le 
Assistant Attorney General 
Open Records Division 

YHLirho 

Ref.: ID# 112781 

Enclosures: Marked documents 

cc: Ms. Cynthia Ann Hartsfield Pilzner 
922 Redbud Lane 
Kerrville, Texas 78028 
(w/o enclosures) 
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